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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION
UNITED STATES OF AMERICA,
Plaintiff,

Civil Action
No. 92-2062 D/A

V.

STATE OF TENNESSEE, et al.,
Defendants, and

PEOPLE FIRST OF TENNESSEE,
Intervenors,

PARENT-GUARDIAN ASSOCIATIONS OF
ARLINGTON DEVELOPMENTAL CENTER,

Intervenors.
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INTERVENOR CLASS REPRESENTATIVES’
MOTION FOR CONTEMPT AND SPECIFIC PERFORMANCE

EXHIBIT A
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Nancy K. Ray, Ed. D.
Court Monitor for the Arlington Class
NKR & Associates, Inc.
318 Delaware Avenue
Delmar, NY 12054
February 1, 2008

Honorable Bernice Donald

U.S. District Court

Federal Building

167 North Main Street, Suite 951, 9th Floor
Memphis, TN 38103

Dear Judge Donald;

I am writing to inform you of certain developments that | believe will have adverse
effects on Arlington class members as well as the overall community service system for
persons with mental retardation in West Tennessee.

State officials have been made aware of these concerns through correspondence and
reports from me, the Parties, and many members of the community provider network
and families of persons who are mentally retarded in West Tennessee and throughout
the State. Yet, responsive action to resolve the concerns has not been taken. As a result,
People First notified State officials that it finds recent State actions in violation of Court
orders and the provisions of the recent Settlement Agreement (9/11/07) and it
requested a “met and confer” session for January 31, 2008. This session was held
without successful resolution of the issues.

C Payment Cuts to Residential Providers

In early December 2007, the State announced retroactive payment cuts to all Main Home
and Community Based Waiver (HCBW) providers of 5.6% that would go forward until
the Division of Mental Retardation Services’ (DMRS’) budget was “balanced.”
Subsequently, on December 26, 2007, the State “rescinded” the retroactive cut and
imposed a 6.1% prospective cut on all providers from January 2008 through June 2008.

Many Waiver provider agencies have told me that these payment cuts will have adverse
effects on their operations, ranging from significant staff cutbacks to canceling
expansion plans to cutting staff wages and benefits to halting operations altogether. At
least one West Tennessee residential provider agency is already considering closing its
operations in view of the payment cuts’ impact on its financial viability.

Although the payments for enrollees in the Arlington Home and Community Based
Waiver are presently exempted from these reductions, Arlington class members will be
affected. All Arlington Waiver-funded community class members are currently served
by residential providers that also serve many Main Waiver enrolled service recipients.
In addition, 125 new Arlington class members, admitted to the class subsequent to the
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recently signed Settlement Agreement, remain enrolled in the Main Waiver and their
reimbursement will be directly affected by the cuts.!

C Shifting Services from the Waiver to TennCare MCOs

As you know, | have been concerned long term regarding the State’s inadequate
provisions to reimburse nursing services for class members in Waiver-funded
community homes. Over the past 18 months, | have also repeatedly noticed State
officials and the Parties about concerns related to the quality and accountability of
clinical therapy services for community class members and the limited availability of
these services in most communities outside of Shelby County. [These observations have
also been cited in annual reviews of the community by the Court Monitor’s Office.]

In the past six months, | have underscored these concerns noting that almost all of the
class members remaining at Arlington Developmental Center awaiting community
homes have complex medical and physical challenges which will require quality and
dependable nursing and therapeutic services. The State, however, has not addressed
these problems, despite its repeated promises to do so.

Most recently, the State announced various plans that will require most Arlington class
members to seek community nursing and clinical therapy services initially through their
TennCare MCO, rather than through the Arlington or Main Waiver. Families and most
Waiver providers have expressed great concerns about these proposed initiatives, as
they believe service accessibility and quality will further decline when these services are
delivered through TennCare MCOs.

In mid-January 2008, the State, in response to concerns raised by People First, dozens of
families, my office, and many advocates and providers, agreed to “defer” its plans to
shift direct nursing services for adults to TennCare MCOs (children would continue to
be affected). There is no assurance, however, that this deferral will be long term.

Simultaneous with the State’s announcement that it would temporarily defer the shifting
of nursing services from the Waiver to TennCare MCOs, the State issued draft proposed
Waiver amendments (reportedly to become effective July 2008), which would not only
dramatically decrease Waiver enrollees’ eligibility for clinical therapy services, but
would also require their exhausting of all TennCare MCO benefits for these services
before they would be provided by the Waiver.2

11 have requested that these new Arlington class members be admitted to the Arlington Waiver,
which was specifically established to meet the Court requirements for Arlington class members
and which does offer specific and important additional service benefits, but State officials report
that this decision is being deferred pending evaluation of its financial impact. The new class
members now enrolled in the Mail Waiver represent approximately one-third of all the current
Arlington class members receiving Waiver-funded community services.

2 Of note, these draft amendments listed changes to the provision of direct nursing services as
“pending.”
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These draft amendments were accompanied by draft “protocols” which instruct the
State’s Waiver Service Plan Reviewers in how to approve/disapprove requested
services. Although the Waiver amendments have not been approved by the federal
government, these draft protocols (some of which have reportedly been approved by
TennCare) are already in effect and have de facto instituted the intended service
reductions of the Waiver amendments.

In the first 28 days of January 2008, Community Services Network reported that 21 class
members enrolled in the Arlington Waiver have had at least one of their requests for
clinical therapy services and/or assessments denied. Together, these 21 class members
suffered a total of 45 different denials for therapy assessments and services.

All of these developments are of concern. As noted above, even under the Waiver
funding, nursing and clinical therapy service provision has had considerable problems.
Knowledgeable TennCare experts reliably report to me that shifting this service
provision to the TennCare MCOs will only exacerbate these problems. Indeed, reports
by State officials indicate that the explicit desired outcome of these efforts is to limit
access to these services by Waiver enrollees.

Additionally, if accessibility for these services is shifted to the TennCare MCOs, most
class members will be compelled to discharge current therapy providers and shift to
new MCO contract home health agency providers. TennCare MCOs also provide no
guarantee that the new service providers will be skilled and experienced in caring for
individuals who are mentally retarded. The TennCare MCOs are also under no
obligation to ensure continuity of clinical providers, which presents significant risks for
individuals who are mentally retarded and who often have severely compromised
communication and other cognitive abilities.

Finally, and not inconsequentially, the State Division of Mental Retardation Services’
will have no direct oversight role or authority with the TennCare MCOs or the home
health agencies with which they contract for these services. The Court Monitor’s
authority to monitor the quality of these services and intervene as warranted has also
not been clarified.

C Rate Reimbursement Determinations & Cost Plan Reviews

In addition to the reductions in monthly Waiver payments and to the shifting of other
Waiver-funded services to TennCare MCOs, the State has also determined that
individual reviews will be done to ensure ongoing reductions in individuals’ Service
Plans, which were previously approved. Exactly how this process is to proceed has not
been sufficiently detailed by State officials, but it appears clear that Service Plan
reductions are contemplated to occur outside the established service planning process,
approved by the Court and the Centers for Medicare and Medicaid for the State’s
Waiver programs.

A recent letter (1/9/08) from DMRS clarified that Service Plan reviews will be done in
accordance with “protocols” developed by DMRS and approved by Tenn Care. On
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1/28/08, a senior State official (Ms. J. Damons) clarifed that some “protocols” have been
developed and approved by TennCare (although they are still being modified) and that
others are still under development and pending Tenn Care approval.

The recently announced Service Plan review process comes after the State’s ongoing
efforts in the past year to institute (non-promulgated) changes in the scoring of its
uniform assessment tool (ICAP) which were specifically targeted to reduce authorized
residential reimbursement rates for enrollees in the Arlington and Main Waiver
programs. In the past six months, these changes have resulted in reduced payment rate
determinations for approximately 25 - 27% of individuals assessed, although there is no
evidence that the individuals’ service and support needs actually changed since their
previous assessment.

Special Need Adjustment (supplemental) payments for individuals who have complex
physical and behavior challenges are also being discontinued for most Arlington class
members in Waiver-funded homes. Of note, the ADC Closure Plan assures that Special
Need Adjustment payments would remain in place for individuals who moved to the
community as long as these special needs remained. Yet, residential provider agencies
have reported that these supplemental payments have been discontinued for more than
half of their applicable service recipients.

These rate reimbursement reductions fundamentally undermine assurances that
individuals in Waiver-funded residences will receive appropriate services and
supervision in accordance with professionally conducted evaluations, plans of care, and
physician orders. It appears that these decisions will now rest with State “plan
reviewers,” most of who have no professional or clinical credentials and who are guided
by “protocols” specifically tailored to cut service plans. These developments have made
it very difficult for me to approve new transitions of ADC residents to community
homes.

C Residential Cost Subsidies

The State has also failed to issue a written policy governing its payments of residential
cost subsidies to Arlington class members despite the Court’s instructions to do so.
Over the past several months, several drafts of such policy have been circulated, but in
part due to concerns raised by myself and the Parties, no policy has been formalized.

There were several problems in the latest version of the draft policy, but chief among
them was the statement that all payments of residential cost subsidies, regardless of the
policy, would be at the “discretion” of the Division of Mental Retardation Services.
When | raised a question about this provision, a senior DMRS official responded, “Even
though a Court Order may exist, expenditure of state funds is at the sole discretion of
DMRS based on appropriated state funds.”

This chilling note has given me great pause in approving any additional placements of
Arlington residents in community homes, as there appears to be no assurance that the
State intends to continue to support their reasonable and appropriate residential costs.




Case 2:92-cv-02062-BBD Document 2234-2 Eiled 02/13/2008 Page 6 of 8

This fear is not without merit, as over the past year, in the absence of a State policy,
informal practice has led to the State reducing requested residential subsidies of almost
half of the Arlington class members in residential homes.

Other problems in the policy include its absence of any provision to cover inflationary
cost increases for food, utilities, heat, etc., which are not only likely to occur over time,
but which have already happened since the current “allowable costs” (in the draft
policy) were determined over a year ago.

C Non-Compliance with the ADC Closure Plan

The above payment/service reduction efforts are also having a direct and immediate
adverse effect on many Arlington Developmental Center residents. To date, | have
received correspondence or calls from more than half of the executives Quality Tier
community residential agencies indicating that they are halting or severely cutting back
on their plans to accept transitions of Arlington residents until the current uncertainty of
the State’s financing of the Waiver-funded community homes is resolved.

Of importance, all of these providers have proven track records in establishing high
guality community residential placements for Arlington residents. Families have
uniformly reported their satisfaction with the new community homes and many have
reported to me that their only regret is that they did not decide to move their family
member sooner. My office’s post placement monitoring reviews have also found that
individuals who have moved are doing well and are very happy in their homes.

Thus, it is especially disheartening that the State’s actions have already pushed back the
scheduled closure of Arlington Developmental Center. Keeping residents in the Center
longer is also not in the best interest of their health and safety.

As noted in the recently issued, 2007 Court Monitor’s annual review of the Center,
conditions and services for the Center’s residents are gravely deficient. Particularly
serious problems were noted in the provision of appropriate medical and nursing care
services. Recent infection data from the Center have further indicated that unless
infection control problems are rectified, life threatening health risks may prevail for the
Center’s residents. State reports indicate specifically that the Center has a very high risk
for the especially serious antibiotic resistant infections (MRSA and VRE).

The census of Arlington Developmental Center as of January 1, 2008 is 118 residents,
which means that the State achieved only 52% of its scheduled community transitions
since July 1, 2007, falling significantly behind in the last quarter of 2007, as rumors of the
DMRS payment cuts prevailed. The State’s ADC Transition Team has also continually
lowered transition expectations for the first six months of 2008. Currently, only ten
Arlington class members are scheduled to move by June 30, 2008.
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C Delays in Enrollment of New Class Members

As all of the above activities have moved forward, the State has also delayed in enrolling
new class members and offering them appropriate services under the at risk class
provisions in the recent Settlement Agreement. To date, the State has identified almost
1,000 potential new class members, but it has verified the class status of only one-fourth
of these individuals. Those verified included individuals already living in ICF/MR
facilities and those who were already receiving services through the State’s Main Waiver
program for who class status verification was straightforward.

The more than 700 individuals on the “potential” new class member list whose
placement was contingent on residing in a nursing home or mental health facility,
reliably judged to be the most gravely at risk, have not been evaluated and plans to
make this happen in any reasonable time frame have not been announced. Although the
State promised the hiring of at least six additional professional staff positions and the
establishment of various other processes to facilitate the enroliment of the new class
members in early November 2007, these promises have not been fulfilled.

The State has also acknowledged that many of the “potential” class members already
identified, as well as those who have been verified are in situations where their care
needs and protection from harm are at risk. Yet, as of this date there is no procedure in
place to evaluate the needs of these individuals or to remediate serious problems. The
State frankly admits that it does not have personnel capacity to address these concerns.

To date the State’s efforts to identify potential new class members have also been
limited. There has been no public announcement of the new class membership criteria,
rather the State has relied on voluntary reporting of potential class members by nursing
homes, mental health facilities, and private ICF/MR facilities. To date, a number of
these facilities have not responded to the voluntary requests. The State has also not
established any viable mechanism whereby citizens’ inquiries about potential class
membership will be promptly and accurately addressed.

In addition, as noted above, the State has not yet made arrangements for enrolling the
new class members in the Arlington Home and Community Based Waiver. It has also
not resolved how it will address serious service gaps for new class members currently
residing in nursing homes, mental health facilities, or private ICF/MRs. Basic
arrangements to facilitate conservator appointments for new class members who require
them have also not been put in place, which has further delayed Community Services
Network’s ability to enroll these individuals and begin to address their medical and
therapeutic needs.

All in all, it appears that the State’s assurances to the Court in early September 2007 that
there were no barriers and specifically no funding barriers to its ability to meet its
obligations to new class members admitted under the at risk provisions of the
Settlement Agreement have not been met.
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In conclusion, the above events raise grave concerns for the safety and well-being of
Arlington class members. Although | appreciate that the next Court hearing/conference
is not scheduled to occur until September 2008, I respectfully request that you consider
an earlier forum to address these concerns.

Sincerely,

Nancy K. Ray, Ed.D.
Court Monitor for the Arlington Class

cc:

Jon Lakey

Dianne Dycus

Leo Bearman

Stephen H. Norris

Jack Derryberry

Judy Gran

Earle Schwartz

Woody Connette

Jonas Geissler

Amie Murphy

William Sherman

Carolyn Cowans

Michael Lottman

bcc:

Quality Tier Providers

Margaret Doumitt, STAR Center
Ruth Roberts

Walter Rogers




