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 IN THE UNITED STATES DISTRICT COURT 
 FOR THE WESTERN DISTRICT OF TENNESSEE 

WESTERN DIVISION 
  
UNITED STATES OF AMERICA,    )   

) 
Plaintiff,      ) 

)  
v.        ) Civil Action 

) No. 92-2062 D/A 
STATE OF TENNESSEE, et al.,     )  

) 
Defendants, and     ) 

) 
PEOPLE FIRST OF TENNESSEE,    ) 

) 
Intervenors,      ) 

)    
PARENT-GUARDIAN ASSOCIATIONS OF  ) 
ARLINGTON DEVELOPMENTAL CENTER,  ) 

) 
Intervenors.      ) 

) 
 

 
MEMORANDUM OF LAW IN SUPPORT OF 
INTERVENOR CLASS REPRESENTATIVES’  

MOTION FOR CONTEMPT AND SPECIFIC PERFORMANCE 
 

Plaintiffs-Intervenors People First of Tennessee, et al., have moved the Court for a 

finding that the defendants, the State of Tennessee, et al., are in contempt of the Remedial Order 

and other orders of this Court and have failed and refused to perform their obligations under the 

Settlement Agreement executed by the parties on May 5, 2006 and approved by the Court on 

February 15, 2007 [Dkt. No. 2174].  During the last several months, defendants have taken a 

series of actions that effectively have denied class members the community services that are 

required by the Court’s orders and the Settlement Agreement and have exposed them to harm 

and risk of harm. The arbitrary and unilateral reduction by the State of Tennessee in services and 

payment for services has a direct and immediate adverse effect on class members. The reductions 
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have caused community service providers to halt or severely reduce their plans to accept class 

members transitioning from Arlington Developmental Center to the community. As a result, the 

scheduled closure of Arlington has been postponed, which requires class members to remain in 

living conditions that compromise their health and safety.  

The nature of these reductions, and the resulting harm to class members are set forth in a 

letter from the Court Monitor for the Arlington Class, Nancy K. Ray, Ed.D., to the Court on 

February 1, 2008 (hereinafter Court Monitor’s Letter of 2/1/08), attached as Exhibit A.   

Plaintiffs have asked the Court to find the defendants in contempt of the Court’s Orders 

and order specific performance of the Settlement Agreement, and, as a remedy for defendants’ 

contempt of the Court’s orders, request that the Court enjoin the actions of the State of 

Tennessee defendants that have denied class members the services to which they are legally 

entitled and exposed them to harm. Plaintiffs further request the Court to order the State of 

Tennessee to compensate class members for the services to which they are entitled and that have 

been denied.   

I. FACTUAL BACKGROUND.  

A. Reduction in Payment for Community Services.  

On December 26, 2007, defendants imposed a prospective reduction for the remainder of 

the current fiscal year of 6.1% in payments for community services under the Main Waiver, the 

principal source of federal and state funding under Title XIX of the Social Security Act for 

persons with developmental disabilities in Tennessee who receive community residential 

services. This directly affects “at risk” class members who are enrolled in the Main Waiver, and 

indirectly affects class members who are enrolled in the Arlington Waiver and share homes, day 

services and other community-based services with consumers of services under the Main 
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Waiver.  The difference in payments for the same services for persons with the same needs 

between the Main Waiver and the ADC Waiver has now been formalized in new retroactive rate 

reductions. 

Arlington class members who receive services under the Arlington Waiver are served by 

residential providers that also serve main Main Waiver recipients. In addition, 125 new 

Arlington class members, who were admitted to the class after approval of the 2006 Settlement 

Agreement, are currently enrolled in the Main Waiver, and it is inevitable that additional at-risk 

class members will be enrolled in the Main Waiver. Although the Court Monitor has requested 

that new Arlington class members be admitted to the Arlington Waiver, which was submitted 

specifically to meet Court requirements for Arlington class members, State officials have stated 

that this decision is being deferred pending evaluation of its financial impact.  

The payment cuts to providers have adverse effects on provider agencies’ operations 

ranging from significant staff cutbacks to canceling plans to serve additional class members to 

halting operations altogether. The resulting erosion of the community infrastructure harms class 

members and denies them the community services required by professional judgment to which 

they are entitled.  

For example, the director of Community Developmental Services, one of the strongest 

performing residential service providers in West Tennessee, has notified the Arlington Transition 

Team that her agency no longer can take Arlington residents in transition. The reason for the 

agency’s decision is that the reductions in payment for services to class members’ prospective 

housemates would place the agency at a deficit that it simply could not accommodate with its 

existing cash flow. 

Similarly, Madison Haywood Developmental Services has asked that it be removed from 
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future referrals to community services until further notice. The agency felt compelled to take this 

action in light of the state’s instability and inability to keep its contracted financial commitments.  

The Court Monitor reports that as of February 1, 2008, she had received calls from more 

than half of the executives of Quality Tier community residential agencies indicating that they 

were halting or severely cutting back their plans to accept transitions of Arlington residents until 

the current uncertainty of the State’s financing of waiver-funded community homes is resolved. 

Exhibit A at 5. All these providers have proven track records of providing high quality 

community residential services for Arlington residents. Class members served by these agencies 

are doing well, and their families are highly satisfied with their services. These services 

themselves are now in jeopardy.  

B. Transfer of Services from the Home and Community-Based Waiver to 
TennCare MCOs. 

 
In 1999, after hearings on a motion for contempt of the Remedial Order and the 

Community Plan filed by People First of Tennessee, the Court found that the defendants had 

failed to provide adequate medical and nursing care and therapies to class members in the 

community, and ordered proceedings on the remedy for those violations. Dkt. No. 1088 at 8, 22-

23. On August 12, 1999, the Court entered an Agreed Order as a remedy for defendants’ 

contempt. That order included provisions requiring that the defendants obtain a new source of 

Medicaid funding for health care services to class members due to the limitations on services 

offered through the TennCare system. Dkt. No. 1116 at 2-3. The remedy was to be a new waiver, 

which the State, without explanation, failed to do. 

In a series of hearings in 1999 and 2000 on defendants’ efforts to implement the Agreed 

Order, it became clear that the TennCare system simply could not provide the health-related 

services and therapies that class members need on a consistent basis. The result was the decision 
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to establish the Community Service Network of West Tennessee (CSN) to provide class 

members with medical services outside the framework of TennCare and to continue to fund class 

members’ health related services through the home and community-based waiver.  

Eight years later, the defendants seem to have forgotten the lessons of those earlier 

proceedings.  In December, 2007, defendants transferred the provision of nursing services from 

the home and community-based waiver to TennCare Managed Care Organizations (MCOs), to 

be provided through Home Health Agencies (HHAs). This resulted in dramatically reduced and 

compromised service delivery of critical nursing and therapy services to the most medically 

complex and fragile members of the class. Before the transfer, most class members who needed 

intensive nursing services received those services from nurses who worked for their residential 

service provider, thus ensuring stability, continuity of care, and the provision of services by 

nurses with appropriate training in developmental nursing and knowledge of the class member’s 

complex needs. Defendants have failed and refused to modify the Level 4 medical residence 

homes which serve more severely disabled class members as they said they would and which 

would have been a more economical and efficient method of delivering nursing services to these 

class members who most need them.  

The Home Health Agencies (HHAs), on the other hand, could not even assure a stable 

supply of nurses, let alone nurses with the appropriate knowledge, skill and training. They could 

not provide the necessary continuity of care required by class members. Residential providers 

who provided nursing services through their own professional staff found their nursing cost plans 

terminated upon 24 hours’ notice and were asked to sign a Home Health contract that did not 

obligate the HHA to provide consistent services or continuity of clinical providers. HHAs and 

MCOs provide no guarantee that nursing and clinical service providers will be skilled and 
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experienced in caring for persons with significant developmental disabilities. Because of the 

shortage of appropriately trained nurses, Home Health Agencies may decline to accept persons 

who require three or four nursing visits a day, and may not guarantee 100% nursing coverage for 

persons who require around the clock services.1  

Service providers and families reported serious problems with the provision of services 

by Home Health Agencies. Delays in service delivery while the HHA tries to recruit enough 

nurses have caused residential services providers to shoulder the cost of these services for 

significant periods of time (e.g. one to two weeks) without reimbursement.2 Often, nurses from 

the HHAs simply did not show up for scheduled shifts, and class members’ providers and 

families were told that if the nurse could not come, the agency would call an ambulance and take 

the person to a hospital or emergency room. Communication among nurses, and with the 

residential provider, was inconsistent. In one case a home health nurse failed to notify the 

residential provider that a class member had died until five hours after his death. Home health 

nurses refused to accompany class members on community outings and health care 

appointments, even during the time period when they were supposed to be providing direct 

services.3 

 In response to protests from families, advocates and providers, the serious concern 

expressed by the Court Monitor and the notice given the state in early January by People First of 

its intent to take enforcement action if the transfer was not reversed, the State agreed to “defer” 

the transfer until a new waiver could be developed. However, it is apparent that the state still 

intends to go forward with its plan to replace Waiver with TennCare services, has refused to 

                                                 
1 Hodnicak, Sloves et al., “Memorandum of Concerns Regarding Skilled Nursing Policies” (December 17, 2007) 
(attached as Exhibit B) at 1. 5 (A.J.) .  
 
2 Id. at 3 (H.A.), 4 (D.C.). 
3 Id. at 2.  

Case 2:92-cv-02062-BBD     Document 2234-4      Filed 02/13/2008     Page 6 of 14



 7

continue providing nursing services through the waiver for school aged children and has stated at 

the most recent parties meeting on January 31, 2008,that it will not guarantee that it will not 

move all nursing services to the TennCare MCOs.. 

C. Proposed Amendments to the Home and Community-Based Waiver. 

Defendants have drafted proposed amendments to the home and community-based 

waiver that would dramatically decrease Waiver enrollees’ eligibility for clinical therapy 

services and direct nursing services and require them to exhaust all TennCare MCO benefits for 

these services before they could receive the services under the Waiver. Exhibit A at 2. This 

exposes class members to further risk of significant harm.  

Although the waiver amendments have not been approved by the federal Centers for 

Medicare and Medicaid Services (CMS), the new “protocols” for approval and denial of waiver 

services are already in effect and have already accomplished the service reductions called for by 

the waiver amendments. In the first 28 days of January, 2008, the Community Services Network 

of West Tennessee reported that 21 class members enrolled in the Arlington Waiver had 

collectively experienced a total of 45 different denials of needed therapy assessments and 

services. Id. at 3. These “protocols” and the proposed waiver service definitions from which they 

were drawn deny the provision of those services required by reasoned professional judgment and 

create a “medical model” for services rather than a person-centered, habilitative treatment model 

as contemplated by the Orders of this Court and the 2006 Settlement Agreement, in violation of 

the standards set forth in the Community Plan for West Tennessee, especially Chapter 4, Section 

A.  
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D. Changes in Assessment Tools (the ICAP). 

Defendants have changed scoring of the assessment tool, the ICAP, used to determine 

residential reimbursement rates for enrollees in the Arlington and Main Waiver programs, 

thereby reducing reimbursement rates to 27% of the persons served in those programs, even 

though the individuals’ service and support needs had not changed since their previous 

assessment. Exhibit A at 4.  

E. Cost Plan Review. 

On January 9, 2008, a letter from DMRS stated that cost plan reviews will be done in 

accordance with “protocols” based on new  standards developed by DMRS and approved by 

TennCare, but the letter also acknowledges that the reviews are already underway even though 

no protocols have yet been approved. On January 28, 2008, a senior DMRS official clarified that 

some protocols have been developed and approved by TennCare, while others are still under 

development and pending TennCare approval. Exhibit A at 4.  

As the Court Monitor has noted, these cost reviews, which are designed to justify rate 

reductions, “fundamentally undermine assurances that class members in Waiver-funded 

residences will receive appropriate services and supervision in accordance with professionally 

conducted evaluations, plans of care and physician orders. It appears that these decisions will 

now rest with State ‘plan reviewers,’ most of whom have no professional or clinical credentials 

and who are guided by “protocols” specifically tailored to cut service plans.” Id.   

F. Discontinuation of Supplemental Payments. 

Defendants have discontinued supplemental payments for individuals with complex 

physical and behavioral challenges, in violation of the Arlington Developmental Center Closure 
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Plan4 and the 2006 Settlement Agreement.  Exhibit A at 4. The ADC Closure Plan assures that 

Special Need Adjustment payments would remain in place for individuals who moved to the 

community as long as these special needs remained, but residential providers have reported that 

these supplemental payments have been discontinued for more than half of their applicable 

service recipients. 

G. Absence of a Policy on Residential Cost Subsidies. 

Defendants have failed to issue a written policy governing the payment of residential cost 

subsidies despite the Court’s instructions to do so, thus placing class members at risk that 

reasonable and necessary costs of community housing costs will not be reimbursed by the state. 

In the latest draft of a DMRS policy on housing subsidies, defendants stated that all payments of 

residential cost subsidies would be at the “discretion” of the Department of Mental Retardation 

Services.   

H. Deliberate and Willful Nature of Defendants’ Contempt. 

In response to questions and concerns by the other parties and the Court Monitor, 

defendants and their agents have stated that “Even though a Court order may exist, expenditure 

of state funds is at the sole discretion of DMRS based on appropriated state funds.” Such 

statements evince willful and deliberate contempt of this Court’s orders.   

II. ARGUMENT. 

A. The Court Has the Authority and Duty to Enforce Its Lawful Orders and 
Sanction Defendants for Contempt of Those Orders. 

 
The courts of the United States have the inherent authority and duty to protect and 

effectuate their judgments and punish disobedience and resistance to those orders. Cooper v. 

Aaron, 358 U.S. 1 (1958); United States v. United Mine Workers, 330 U.S. 258, 330-32 (1947). 
                                                 
4 State of Tennessee, Department of Finance and Administration, Division of Mental Retardation Services, 
Arlington Developmental Center Closure Plan (July 23, 2007) at 26. 
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“[T]he power of courts to punish for contempt is a necessary and integral part of the 

independence of the judiciary and is absolutely essential to the performance of the duties 

imposed on them by law.” Gompers v. Buck’s Stove and Range Co., 221 U.S. 428, 450 (1911).  

In its previous opinions, this Court has discussed thoroughly the standards applicable to civil 

contempt and the proper sanctions therefore. United States of America v. State of Tennessee, 925 

F. Supp. 1292, 1300-04 (W.D. Tenn. 1995). Was this opinion not upheld on appeal??? 

 To hold a party in contempt, the court need only find by clear and convincing evidence 

that the party has violated a prior order of the court.  United States v. United Mine Workers, 330 

U.S. at 303-304; see Regal Knitwear Co. v. National Labor Relations Bd., 324 U.S. 9, 14 (1945); 

Harrison v. Metropolitan Gov’t of Nashville and Davidson County, 80 F. 3d 1107, 1112 (6th Cir. 

1996).  Civil contempt is remedial and intended to coerce compliance with a court order or 

compensate the moving party for losses sustained by virtue of the failure to comply with the 

order. United States v. United Mine Workers, 330 U.S. at 303-304. Because the purpose of civil 

contempt is remedial, the willfulness, good faith or intent of the defendants are irrelevant to the 

determination whether the defendants are in contempt. McComb v. Jacksonville Paper Co., 336 

U.S. 187, 191 (1949); Rolex Watch U.S.A., Inc. v. Crowley, 74 F.3d 716, 720 (6th Cir. 1996). 

Merely demonstrating that it has acted in good faith will not save a party from a finding of 

contempt if it failed to meet the court’s requirements. See Peppers v. Barry, 873 F. 2d 967, 968-

69 (6th Cir. 1989).  

B. Defendants’ Arbitrary Reduction of Services to Class Members is a Clear 
Violation of the Orders of this Court. 

 
Here, the defendants’ arbitrary reduction in services to class members, made without 

regard to professional judgment or the needs of the individual class member and driven only by 

the intent to make across-the-board cuts in services, violates the plain language of the Remedial 
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Order to which the defendants agreed in 1994. The Remedial Order provides in ¶ XIV.B that 

“Defendants will ensure that residents are placed in an appropriate and safe manner and that 

placements in the community are adequate to meet the needs of the individuals there placed.” 

Additionally, ¶ XIV.B.7 provides that “Defendants shall ensure that the community placement 

for each and every ADC resident meets the individual needs of the resident, as identified in the 

IPP. Under no circumstances will the speed or type of a placement be governed by anything 

other than the interests of the resident being placed.” (Emphasis added.) Further, defendants 

stipulated in ¶ XIV.B.18 that they would provide sufficient funding to fulfill the requirements of 

the Order.  

Plainly, defendants’ implementation of the policy decisions described above would 

violate the Remedial Order. The results of the new ICAP protocol suggest that services have 

been reduced, or may soon be reduced, to  a minimum of 27% of members of the class. The 

attempt to move nursing services from community based waiver providers to TennCare, which 

may only temporarily be on hold, and which in any event still applies to school aged class 

members, puts at risk all class members who require intensive nursing services. The unilateral, 

across the board rate cut has resulted in a cessation of essentially all transitions and threatens the 

financial viability of community residential providers. The retroactive plan reviews have the sole 

and designed effect of cutting services. The cumulative impact of these actions is catastrophic for 

the continued viability of the community service system and the health, safety and welfare of 

class members living in the community. In the actions described above, defendants have ignored 

their obligation to assure that community services meet class members’ individual needs and that 

the type of community services provided to class members is driven only by the interests of the 

persons being served.  
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C. Plaintiffs-Intervenors and the Members of the Class are Entitled to 
Specific Performance of the Settlement Agreement of May 5, 2006. 

 
The Settlement Agreement executed by the parties on May 5, 2006 and approved by the 

Court on February 15, 2007 requires the State of Tennessee defendants to develop individualized 

community services of high quality for all current residents of Arlington Developmental Center. 

The Agreement requires the state to develop a Closure Plan and close Arlington within the 

timeframe established in that plan. Settlement Agreement of May 5, 2006 at ¶ II.A, F. The 

closure date established by the plan is March 31, 2010.  

However, the State has achieved only 52% of its scheduled community transitions since 

July 1, 2007 and fell significantly behind in the last quarter of 2007, as news of the DMRS 

payment cuts swept through the provider community. Exhibit A at 5. Although in its transition 

report of November 15, 2007, the State projected that only eleven persons would move in the 

next six months,5 most of these transitions have been put on hold, according to a report by the 

Monitor at the parties’ meeting on January 31, 2008. 

Meanwhile, although the per diem cost of maintaining Arlington was approximately 

$1,100 per resident in 2007,6 the Court Monitor has found conditions and services at Arlington 

to be “gravely deficient,” with particularly serious problems in the provision of appropriate 

medical and nursing care and life-threatening risks from infection control problems. Id. 

Arlington’s physical plant is also deteriorating and unsafe.7 

The Settlement Agreement requires that “[p]lacement in settings outside ADC will be 

consistent with the Agreed Order of June 26, 1996; the Community Plan for West Tennessee, 

                                                 
5State of Tennessee, DMRS, ADC Transitions Report, 11/15/2007, “Summary.” 
 
6 State of Tennessee, Department of Finance and Administration, Division of Mental Retardation Services, 
Arlington Developmental Center Closure Plan (July 23, 2007) at 3.  
 
7 Id. 
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Chapter VII; and the provisions of Title XIX of the Social Security Act, ¶ III.D, and that “[a]ll 

services shall be consistent with the ADC resident’s right to services that are developed by 

reasoned professional judgment and are in the most integrated setting appropriate.”  ¶ III.  

Further, the State of Tennessee is obligated by the Settlement Agreement specifically to ensure 

the existence of a “stable provider network” to meet class members’ needs in the community.  

¶ V.A.  The State’s performance of its obligations under these provisions of the Settlement 

Agreement is inconsistent with categorical service cuts that have so undermined the stability of 

the provider network as to risk destroying the infrastructure that has been built up so carefully 

during the last several years.  

III. CONCLUSION. 

For the foregoing reasons, plaintiff-intervenor class representatives respectfully request 

that the Court set this matter for hearing and grant the relief requested in this Motion for 

Contempt. 

     Respectfully submitted, 

/s/Earle J. Schwarz   
Earle J. Schwarz (#07192) 
THE OFFICES OF EARLE J. SCHWARZ 
2157 Madison Ave. Suite 201 
Memphis, TN  38104 
eschwarz@earle-schwarz.com 
 
Jack W. Derryberry, Jr., #3870 
404 James Robertson Parkway, Suite 1720 
Nashville, Tennessee 37219 
(615) 244-0554 
 
Judith A. Gran 
PILCOP 
125 S. 9th Street 
Suite 700 
Philadelphia, Pennsylvania 19107 
(215) 627-7100 ext. 225 
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 CERTIFICATE OF SERVICE 

I certify that the within Memorandum was served via the Court’s ECF system on 

February 13, 2008 on the following individuals: 

 

Dianne Stamey Dycus, Esq. 
Deputy Attorney General 
Office of the Attorney General 
Cordell Hull Building, 2nd Fl. 
425 Fifth Avenue North 
Nashville, TN  37243-0499 
 
 
Leo Maurice Bearman, Esq. 
Baker, Donelson, Bearman & Caldwell 
First Tennessee Bank 
165 Madison Ave. 
20th Floor 
Memphis, TN  38103 
 
 
Jonathan P. Lakey, Esq. 
Pietrangelo Cook PLC 
International Place -- Tower II 
6410 Poplar Avenue -- Suite 190 
Memphis, Tennessee 38119 

William F. Sherman, Esq. 
Law Offices of William F. Sherman 
809 N. Palm Street 
Little Rock, AR  72205 
 
Nancy K. Ray, Ed. D. 
318 Delaware Ave. 
Delmar, NY  12054 
 
 
R. Jonas Geissler, Esq.  
Senior Trial Attorney  
U.S. Department of Justice,  
Civil Rights Division,  
Special Litigation Section  
950 Pennsylvania Ave., N.W.  
PHB, Room 5918  
Washington, DC 20530 
 
 
 
 
 
 
 
/s/ Earle J. Schwarz   
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