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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION
UNITED STATES OF AMERICA,
Plaintiff,

Civil Action
No. 92-2062 D/A

V.

STATE OF TENNESSEE, et al.,
Defendants, and

PEOPLE FIRST OF TENNESSEE,
Intervenors,

PARENT-GUARDIAN ASSOCIATIONS OF
ARLINGTON DEVELOPMENTAL CENTER,

Intervenors.

N N N N N N N N N N N N N N N N N N N

INTERVENOR CLASS REPRESENTATIVES’
MOTION FOR CONTEMPT AND SPECIFIC PERFORMANCE

Plaintiffs-Intervenors People First of Tennessee, et al., respectfully move the Court for a
finding that the defendants, the State of Tennessee, et al., are in contempt of the Remedial Order
and other orders of this Court and have failed and refused to perform their obligations under the
Settlement Agreement executed by the parties on May 5, 2006 and approved by the Court on
February 15, 2007 [Dkt. No. 2174]. During the last several months, defendants have taken a
series of actions that effectively have denied class members the community services that are
required by the Court’s orders and the Settlement Agreement and have exposed them to harm
and the risk of harm.

Plaintiffs ask the Court to order specific performance of the Settlement Agreement, and,

as a remedy for defendants’ contempt of the Court’s orders, request that the Court enjoin the
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actions of the State of Tennessee defendants that have denied class members the services to
which they are legally entitled and exposed them to harm. Plaintiffs further request the Court to
order the State of Tennessee to compensate class members for the services to which they are
entitled and that have been denied.

In support of their motion, People First of Tennessee, et al., say as follows.

1. Recent reductions by the State of Tennessee in services and payment for services
have a direct and immediate adverse effect on class members. They have caused community
service providers to halt or severely reduce their plans to accept class members transitioning
from Arlington Developmental Center to the community. As a result, the scheduled closure of
Arlington has been postponed, which requires class members to remain in living conditions that
compromise their health and safety. They have violated the agreement between the providers and
the State that pays for services rendered pursuant to contract by retroactively changing the rules.

2. Defendants have reduced payments for community services under the Main
Waiver retroactively to January 1, 2008, the principal source of federal and state funding under
Title XI1X of the Social Security Act for persons with developmental disabilities in Tennessee
who receive home and community-based services. This directly affects “at risk” class members
who are enrolled in the Main Waiver, and indirectly affects class members who are enrolled in
the Arlington Waiver and share homes, day services and other community-based services with
consumers of services under the Main Waiver. For example, this retroactive reduction has
forced residential providers to reduce staff without regard to in which waiver their service
recipients are enrolled. This reduction in staff necessarily results in a de facto modification of
the class members’ ISPs and service plans by reducing the staff ratios called for in the ISP and

the service plan.
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3. Defendants have transferred service provision from the home and community-
based waiver to TennCare Managed Care Organizations (MCOs), resulting in dramatically
reduced and compromised service delivery of critical nursing and therapy services to the most
medically complex and fragile members of the class.

4, Defendants have drafted proposed amendments to the home and community-
based waiver that would dramatically decrease Waiver enrollees’ eligibility for clinical therapy
services and direct nursing services, thus exposing them to risk of significant harm.

5. Defendants have changed scoring of the assessment tool used to determine
residential reimbursement rates for enrollees in the Arlington and Main Waiver programs,
thereby reducing reimbursement rates to 27% of the persons served in those programs.

6. Defendants have undertaken to conduct Cost Plan Reviews for every member of
the Class , which have been undertaken for the stated purpose of saving the State money. These
reviews have further reduced services and the reimbursement rates and have resulted in decisions
that are contrary to reasoned professional judgment, thereby denying class members services
consistent with reasoned professional judgment .

7. Defendants have discontinued supplemental payments for individuals with
complex physical and behavioral challenges, in violation of the Arlington Developmental Center
Closure Plan.

8. Defendants have failed to issue a written policy governing the payment of
residential cost subsidies despite the Court’s instructions to do so, thus placing class members at
risk that reasonable and necessary costs of community housing costs will not be reimbursed by
the state. In the latest draft of a DMRS policy on housing subsidies, defendants stated that all

payments of residential cost subsidies would be at the “discretion” of the Department of Mental
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Retardation Services.

9. In response to questions and concerns by the other parties and the Court Monitor,
defendants and their agents have stated that “Even though a Court order may exist, expenditure
of state funds is at the sole discretion of DMRS based on appropriated state funds.” Such
statements evince willful and deliberate contempt of this Court’s orders.

10. On January 2, 2008, counsel for People First of Tennessee, et al., gave notice of
their intent to seek emergency injunctive relief if the transfer of nursing services from the home
and community-based waiver to TennCare were not reversed. In response, defendants agreed to
continue to provide nursing services under the waiver but only until a new waiver is
implemented. It is expected that new nursing services will be provided by TennCare.

11.  OnJanuary 31, 2008, counsel for People First of Tennessee, et al., met and
conferred with defendants’ counsel in an effort to resolve the issues without having to resort to
the Court. However, this effort, and the many formal and informal communications among the
parties and the Court Monitor, were unsuccessful.

12.  The grounds for this motion are set forth in the accompanying memorandum of
law.

WHEREFORE, plaintiffs-intervenors request that the Court:

1. Set a hearing on their Motion for Contempt;

2. Set a hearing on their Motion for a Temporary Injunction and in order to preserve
the status quo, issue an interim order enjoining defendants from further implementation of the
various policies set forth above until this matter can be heard on the merits; and, after hearing:

3. Find and declare that the defendants, the State of Tennessee, et al., are in

contempt of the Remedial Order and other orders of this Court
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4, Find and declare that the defendants have failed and refused to perform their
obligations under the Settlement Agreement executed by the parties on May 5, 2006 and
approved by the Court on February 15, 2007;

5. Order specific performance by defendants of their obligations under the
Settlement Agreement;

6. Order defendants to comply with the Remedial Order and the Community Plan;

7. Enjoin the actions of the State of Tennessee defendants that have denied class
members the services to which they are legally entitled and exposed them to harm;

8. Order the defendants to compensate class members for the services to which they
are entitled and that have been denied,

9. Provide such other relief to which class members are entitled.

Respectfully submitted,

[s/Earle J. Schwarz,

Earle J. Schwarz (#07192)

THE OFFICES OF EARLE J. SCHWARZ
2157 Madison Ave. Suite 201

Memphis, TN 38104
eschwarz@earle-schwarz.com

Jack W. Derryberry, Jr., #3870
Suite 1720 Parkway Towers
404 James Robertson Parkway
Nashville, Tennessee 37219
(615) 244-0554

Judith A. Gran

PUBLIC INTEREST LAW CENTER
OF PHILADELPHIA

125 S. 9" Street

Suite 700

Philadelphia, Pennsylvania 19107
(215) 627-7100 ext. 225
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CERTIFICATE OF SERVICE

I certify that the within Motion for Contempt and Specific Performance was served via

the Court’s ECF system on February 13, 2008 on the following individuals:

Dianne Stamey Dycus, Esqg.
Deputy Attorney General
Office of the Attorney General
Cordell Hull Building, 2nd FI.
425 Fifth Avenue North
Nashville, TN 37243-0499

Leo Maurice Bearman, Esq.

Baker, Donelson, Bearman & Caldwell
First Tennessee Bank

165 Madison Ave.

20th Floor

Memphis, TN 38103

Jonathan P. Lakey, Esq.
Pietrangelo Cook PLC
International Place -- Tower Il
6410 Poplar Avenue -- Suite 190
Memphis, Tennessee 38119

William F. Sherman, Esq.

Law Offices of William F. Sherman
809 N. Palm Street

Little Rock, AR 72205

Nancy K. Ray, Ed. D.
318 Delaware Ave.
Delmar, NY 12054

R. Jonas Geissler, Esq.
Senior Trial Attorney

U.S. Department of Justice,
Civil Rights Division,
Special Litigation Section
950 Pennsylvania Ave., N.W.
PHB, Room 5918
Washington, DC 2053

/sl Earle J. Schwarz
Earle J. Schwarz




